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Hold Harmless Agreements

A Principles for Professional Conduct White Paper 

 

A growing number of HR/staffing professionals are concerned about the liability their organizations may face through their student internship programs. Some employers have asked colleges and universities to sign a "hold harmless" or indemnity agreement as a condition to the employer's hiring one of the school's students as a paid or unpaid intern. These agreements may require the school to assume responsibility not only for the actions of the intern in the workplace but also for any loss that might arise out of the internship relationship; the agreements also may require the school to defend the employing organization and pay its legal fees should the intern sue the employer. 
In those cases where schools have refused to sign the agreement, some employers have revoked their internship offers or terminated students who had already begun the internship.
The Principles for Professional Conduct Committee has been asked by the NACE Board of Directors to address the ethical issues regarding hold harmless agreements as they relate to internships. To provide guidance to the profession, we offer a review of some of the liability concerns, contractual matters, and ethical issues. We also provide recommendations to assist all parties—institutions, employers, and students—in fairly addressing the issues surrounding indemnity agreements. 
Please note: Throughout this white paper, references to interns and internship programs apply to both paid and unpaid interns and programs. 
Mandatory Versus Elective Programs

An internship program is either mandatory or elective. In the case of a mandatory program, the student is required to perform an internship as part of a course of study, to earn a specific degree or certificate, and/or to graduate; in this case, the school is involved in selecting the internship site and has a degree of involvement with the intern and the internship experience. In an elective program, the internship is not an academic requirement, and the school's involvement may not extend beyond posting information about the internship opportunity.

Liability Issues

An employer's potential for liability in sponsoring interns is similar to the liability it faces with regular employees—employment discrimination, harassment, workers' compensation, unemployment compensation, and other employment-related issues. In addition, the intern has the potential to harm the employer's customers, clients, or employees, just as a regular employee has the potential to cause harm. 

In most internships, the employer's risk of liability is greater than that of the school, as the employer typically has a greater degree of control over the internship experience and environment than the school does.

While no study supports or refutes the concern that sponsoring interns is risky, the increased demand for hold harmless agreements indicates that some employers perceive a liability in hiring interns. To mitigate that liability, some employers are requiring indemnity agreements as a means of sharing liability with and/or passing liability to schools. 

Considerations for Agreements

There are a number of things to consider when signing or asking another organization to sign an agreement. In general, such agreements are only as good as the parties that make them. What does this mean?

First, there is the issue of the financial resources available to the school being asked to sign the agreement. If the school lacks adequate resources, there is no point in having an agreement—the employing organization will not be able to get the financial resources from the school. (This is one reason why students are rarely asked to sign hold harmless agreements: They typically do not have the financial resources to indemnify another's losses.)

Second, those signing the agreement must have the authority to bind their respective school or employing organization to the agreement; otherwise the agreement is not enforceable. 

Third, the school must have the legal authority to agree to pay for a separate entity's losses. In certain states, the law may bar a public entity (a state university, for example) from entering into such an agreement. Thus, even if a high-level officer signed such an agreement, state law would nullify it.

Principles for Professional Conduct and Hold Harmless Agreements

There are several aspects of the Principles for Professional Conduct that provide a framework for reviewing this issue. 

First, an underlying premise of the Principles for Professional Conduct is that career services and employer professionals should create a recruitment process that enables a student to make "an informed and responsible decision regarding a career choice, in an atmosphere conducive to objective thought." This guides employers and schools to work in a collaborative fashion to create this atmosphere for the student. When a hold harmless agreement becomes part of this process, there is the potential to change this collaborative relationship into an adversarial one. This is especially true when the employer does not discuss the agreement with the school prior to interviewing students and instead sends the student into the career services office with the agreement as an "after the fact" condition of employment. The student is expected to put pressure on the school to sign the document. Using the student in this manner does not "support informed and responsible decision making." This also places the school in the position of being seen as the obstacle to a student's internship if the school does not sign the agreement.

In addition, there are specific principles that relate: Employer Principles 2 and 3. They are, in pertinent part, the following: 

2. Employment professionals will know the recruitment and career development field as well as the industry and the employing organization that they represent, and work within a framework of professionally accepted recruiting, interviewing, and selection techniques. 

3. Employment professionals will supply accurate information on their organization and employment opportunities…If conditions change and require the employing organization to revoke its commitment, the employing organization will pursue a course of action for the affected candidate that is fair and equitable. 

In those cases where there is little or no relationship between the school and employer, requiring an indemnity agreement as a condition of internship employment is not within the framework of "professionally accepted recruiting, interviewing, and selection techniques" (Employer Principle 2). This is not the same as requiring a drug test, credit check, or background investigation as a condition of employment, which are accepted preemployment conditions and relate to whether the student fulfills the employer's requirements. An indemnity agreement, on the other hand, has no relationship to the student's credentials.

Further, the employer has not "supplied the student with accurate information about the organization" (Employer Principle 3) when it does not advise a student about the indemnity agreement up front. By not informing the student of the requirement, the employer has misrepresented the organization. Often, the student does not understand the purpose of the agreement. Believing the agreement is just another "form" to be completed by the school, the student then does not understand why the school would refuse to sign the agreement. By not providing accurate information about its indemnity agreement requirement, the employer fosters the student's misperception.

If the school is unwilling or unable to sign the agreement, the student may be placed at a disadvantage, especially in those cases where the internship is scheduled to begin shortly or has already begun. When an employer changes its commitment to a student, Employer Principle 3 directs the employer to "pursue a course of action for the affected candidate that is fair and equitable." However, when an internship is revoked after it has begun or shortly before it is scheduled to begin, this is not possible. In such a situation, in reality, the student typically loses the academic credit, is unable to substitute another course in place of the internship, or is unable to find another suitable internship.

Conclusion and Recommendations

The Principles Committee finds that in the majority of internships, a hold harmless or indemnity agreement is not appropriate:

· A hold harmless agreement is not appropriate in those cases when the school's involvement with assisting employers in recruiting interns is limited to providing access to students by posting the opportunity, scheduling on-campus interviews, referring resumes, including the employers in career fairs, and the like. In such a situation, the school has no involvement in the selection of the student by the employer. The employer controls the workplace, work rules, and the intern. Under these circumstances, it is a violation of the Principles because the agreement is not within the framework of "professionally accepted recruiting, interviewing, and selection techniques" (Employer Principle 2). 

· A hold harmless agreement is not appropriate when the employer has not "supplied the student with accurate information about the organization" (Employer Principle 3). Moreover, it is a violation of the Principles when the employer revokes an internship after an offer has been made or the student has commenced the internship because the school refuses to sign a hold harmless/indemnity agreement (Employer Principle 3). In such situations, as noted above, the student may have no alternative and could suffer consequences. 

An indemnity agreement, however, may be appropriate when the school has a greater level of involvement in the internship, as is typically the case with a mandatory internship program. In such a situation, the employer can ensure its compliance with the Principles by adhering to the following parameters: 

· If the employer requires an indemnity agreement, the student must be informed of the purpose and effect of the agreement at the outset of the recruitment process. 

· The agreement is between the employer and the school. Therefore, the employer, not the student, should send the agreement to the authorized individual at the school for review, negotiation, and execution of the agreement. The student should not be involved in delivering or apprising the school of the agreement. 

· The employer and school must engage in negotiations to draft an agreement that meets the needs of both organizations. It is more likely that a school will agree to indemnify the employing organization if the agreement addresses risks that the school can control. The agreement should be crafted based upon the respective responsibilities of both the school and the employer as they relate to the internship. 

· The negotiation should occur prior to the placement of the student at the internship site. 

As an alternative to an indemnity agreement, the Principles Committee recommends that the employer and school enter into a "memo of understanding" that defines the responsibilities of each party—the school, employer, and student—as they relate to the internship. (Note: An example of such a memorandum of understanding can be found at the Cooperative Education and Internship Association's web site at www.ceiainc.org. )

Comments/Questions

If you have comments or questions about the committee's guidance on hold harmless agreements, please contact Leigh Turner, chair, 2003-04 Principles for Professional Conduct Committee, leigh@cctr.tamu.edu.
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